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INTRODUCTION 

This appeal is taken by the Superintendent of St. Elizabeths 
Hospital from an order of the lower court releasing from that 
institution a retired lieutenant commander of the Navy who 
had been received there by order of the Secretary of the Navy. 
The lower court found his detention, which was not based on 
a finding after hearing as to his mental condition, to be for 
that reason without due process. Appellant claims that to one 
in the naval service the military law is due process, and hence 
the hospitalization of appellee at St. Elizabeths was proper. 

JURISDICTIONAL STATEMENT 

Appellee filed in the District Court a petition alleging that 
he was unlawfully confined in the District of Columbia (this 
appendix 19). The District Court had jurisdiction by virtue 

(i) 
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of 16-801 D. C. Code 1940. After appropriate proceedings 
the District Court ordered the release of appellee from ap¬ 
pellant’s custody (App. 24). This Court by virtue of 17-101 
D. C. Code 1940, has jurisdiction of an appeal from that final 
order. 

STATEMENT OF THE CASE 

A chronological account of events relevant to this appeal 
will require reference to a previous appeal involving the iden¬ 
tical appellee. See White v. Treibly, 57 App. D. C. 238, 19 
F. (2d) 712; No. 4548 this Court, January Term 1927. 

Appellee, Charles Ellsworth Treibly, a lieutenant com¬ 
mander in the Navy, was placed on the retired list in November 
1922. (Transcript of Record, No. 4548 this Court, p. 1). A 
year later he was received at St. Elizabeths Hospital by direc¬ 
tion of the Secretary of the Navy (Id. 3-4). In June 1926, he 
filed a petition in the District Court (then known as the 
Supreme Court of the District of Columbia) seeking his re¬ 
lease, and on hearing he was ordered to be released (Id. 4) and 
was released. The Superintendent of St. Elizabeths Hospital 
appealed from that order, and this Court in 1927 reversed the 
lower court. 57 App. D. C. 238,19 F. (2d) 712. In June 1927, 
Treibly was again received at St. Elizabeths Hospital on an 
order of the Secretary of the Navy (Tr. 8, App. 23) identical 
with the one issued in 1923. From this confinement he sought 
his release in January 1944 by a petition (Tr. 1, App. 19) 
alleging, that he was of sound mind and that his confinement 
was illegal for that reason and the further reason that he “has 
at no time been found to be of unsound mind by any medical 
board or by the Commission of Mental Health in and for die 
District of Columbia.” The writ issued (Tr. 2, App. 20) and 
the Superintendent of St. Elizabeths in his return and answer 
(Tr. 5, App. 21) admitted that appellee had been admitted to 
the hospital on order of the Secretary of the Navy without 
having been “adjudged of unsound mind in the District of 
Columbia,” and alleged that appellee was of unsound mind. 
The court below, without hearing evidence as to the appellee’s 
present mental condition, ordered his release (Tr. 10, App. 24) 
on a finding (Tr. 9, App. 24) that “the commitment of Charles 
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R. [sic] Treibly to Saint Elizabeths Hospital upon order of the 
Secretary of the Navy was unlawful and violative of due 
process of law in that Mr. Treibly was committed without a 
hearing upon his mental condition.” Appellee was forthwith 
released. 1 

STATUTE INVOLVED 

(24 U. S. C. 191) 

The Superintendent, upon the order of the Secretary of War, 
of the Secretaiy of the Navy, and of the Secretary of the Treas¬ 
ury, respectively, shall receive, and keep in custody until 
they are cured, or removed by the same authority which ordered 
their reception, insane persons of the following descriptions: 

First. Insane persons belonging to the Army, Navy, Maxine 
Corps, and Coast Guard. 

Second. Civilians employed in the Quartermaster Corps of 
the Army who may become insane while in such employment: 

Third. Men who, while in the service of the United States^ 
in the Army, Navy, or Marine Corps, have been admitted to the 
hospital, and have been thereafter discharged from it on the 
supposition that they have recovered their reason, and have, 
within three years after such discharge, become again insane 
from causes existing at the time of such discharge, and have no 
adequate means of support. 

Fourth. Indigent insane persons who have been in either of 
the said services and been discharged therefrom on account of 
disability arising from such insanity. 

Fifth. Indigent insane persons who have become insane 
within three years after their discharge from such service, from 
causes which arose during and were produced by said service. 

1 The propriety of the action of the Court in summarily releasing the 
appellee—Cf. Barry v. Ball, 68 App. D. C. 350, at 358—is not brought into 
question by this appeal. The matter was not discussed with or considered by 
the court below. On reflection it must be stated that the appellant could 
hardly have validated the commitment of the appellee in conformity with the 
ruling of the Court without surrendering a practice affecting thousands of 
cases which is believed to he medically beneficial and which the appellant is 
hopeful of sustaining legally. 
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STATEMENT OP POINT 

Whether a member of the United States Navy is by virtue 
of the Constitution of the United States entitled to a hearing 
on his mental condition before being received and confined for 
treatment at an institution for mental diseases. 

SUIDEABY OF ABGU MEST 

This appeal is controlled by White v. Treibly, 57 App. D. C. 
238, which has not been overruled. Appellee, although on 
the retired list, was still a member of the United States Navy. 
It has not been claimed or shown, and it cannot be presumed, 
that appellee was denied any right which the military law 
gives him. To a Navy man the military law is due process. A 
hearing to determine mental condition may be harmful medi¬ 
cally to the subject, and the law and Constitution do not 
require it in the case of a member of the Navy, who has sur¬ 
rendered some of his personal freedom and gained a protector 
interested in his physical and mental well-being. If the civil 
authorities could interfere with the hospitalization of Navy 
men in St. Elizabeths they could also interfere with their 
hospitalization at the United States Naval Hospital; and if 
in the case of mental patients, so also in the case of persons 
hospitalized for physical ailments. 

The statute circumscribes the authority of the Superin¬ 
tendent of St. Elizabeths, who was the respondent in this case, 
to receive and confine members of the Navy. He cannot hold 
any but an insane patient, and him only until he is cured. 
Hence, appellee and those in his situation may always test by 
habeas corpus the right of the Superintendent to hold them, 
which right ceases when the patient has been cured. 

ABGTJMENT 

Appellant claims that White v. Treibly, 57 App. D. C. 238,19 
F. (2d) 712 (1927), disposes of the questions raised in the 
instant appeal so as to require reversal in this Court unless 
this Court overrules its decision of 1927. This point requires 
a discussion of the extent to which that decision has been modi¬ 
fied by Barry v. Hall, 68 App. D. C. 350,98 F. (2d) 222 (1938). 
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In White v. Treibly the facts and questions of law presented 
were identical with those in the instant case. The question 
of due process was raised by the pleadings and discussed in the 
briefs. This Court said so in its opinion in Barry v. Hall (68 
App. D. C. at 355).' That this Court squarely decided that the 
commitment of appellee to St. Elizabeths Hospital without 
judicial inquiry was proper is plain from the statement in its 
opinion in White v. Treibly (57 App. D. C. at 238; 19 F. (2d) 
at 712): 

* # * the primary object of the institution [St. 
Elizabeths Hospital] remains the care and treatment of 
the insane of the Army and Navy, whose commitment 
thereto may be made by the respective heads of the 
Army and Navy Departments without judicial inquiry 
(31 Op. Attys. Gen. 431). 

This Court in Barry v. Hall not only left that sentence un¬ 
qualified, but left unqualified the authority cited in support 
of it (31 Op. Attys. Gen. 431) insofar as it related to members 
of the armed forces. It even refrained from condemning that 
part of the opinion of the Attorney General which approved 
of commitment without inquiry of persons who had been mem¬ 
bers of the United States Army but no longer were, the Court 
stating (68 App. D. C. 355-6), “* * * no such case being 
now before us.” See in this connection United States v. Friz - 
zell, 19 App. D. C. 48. 

Hence, it is literally true that Treibly v. White, supra, con¬ 
trols the questions in the instant appeal and requires reversal 
of the judgment/of the lower court unless this Court shall now 
choose to overrule it. 

But that yi not to say that Barry v. Hall, supra, is not rele¬ 
vant to the discussion here. 

In that case it appeared that Barry, a civilian seaman in the 
United States Merchant Marine, was committed to St. Eliza¬ 
beths Hospital by direction of the Secretary of the Treasury 
without a judicial inquiry as to his mental condition. He was 
sent there in supposed compliance with 24 U. S. C. 193, which 
provided that “insane patients of the Public Health Service 
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shall be admitted into St. Elizabeths Hospital upon the order 
of the Secretary of the Treasury and shall be cared for therein 
until cured or until removed by the same authority.” He 
sought relief by habeas corpus. It was refused him by the 
lower court. This Court reversed, holding that Barry was 
entitled to be released because his original commitment, being 
without hearing, was without due process of law. However, 
it was held, following the rule of law in such cases, that the 
order of release should be withheld a short time (five days 
being specified) to permit the institution of proper proceedings 
to cause a legal commitment. 

In deciding the case this Court made several rulings. It 
held that the statute, 24 U. S. C. 193, which authorized the 
hospitalization of the patients of the Public Health Service, 
was not a lunacy commitment statute, but simply a statute 
providing a place for the care and treatment of persons whose 
mental condition had been previously determined. It held 
that the hearing which one committed to St. Elizabeths may 
obtain by bringing a habeas corpus proceeding is not a satis¬ 
factory substitute for the constitutional or statutory hearing 
to which he is entitled before commitment; hence a showing 
in a habeas corpus proceeding that the petitioner is of unsound 
mind without a further showing that he was lawfully com¬ 
mitted, is not enough to justify his further detention. It held 
that the opinion of the Attorney General (31 Op. Atty. Gen. 
431) insofar as it justified the commitment of civilians with¬ 
out hearing was wrong. It held that the existence of a regula¬ 
tion of the Public Health Service, providing for judicial inquiry 
before commitment of a patient to the hospital, plus the pre¬ 
sumption usually indulged in that laws and regulations are 
complied with by the administrative officers concerned, did 
not justify the conclusion that Barry had been given such 
hearing. 

In this brief the appellant does not dispute any of these 
rulings. With reference to the last named ruling about the 
presumption of regularity, this brief will attempt to distinguish 
the instant case from Barry v. Hall. 
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Appellee was a member of the Navy 

It is not to be doubted that appellee, although on the retired 
list, was still a member of the United States Navy and generally 
subject to military law, and in particular subject to that law 
insofar as it may have justified his hospitalization at St. 
Elizabeths. 

This Court in White v. Treibly, supra, so ruled, considering 
that point the only one worthy of extended treatment. On 
that point it was later cited by this Court and followed in 
Morgenthau v. Barrett, 68 App. D. C. 151, 98 F. (2d) 227 
(1939), this Court citing also Kahn v. Anderson, 235 U. S. 1. 

These authorities would seem to close the question so that 
it may be asserted without fear of contradiction that appellee 
was a member of the Navy in all respects material to this 
appeal. 

The military r law has been complied with 

It has not been claimed or shown that appellee was com¬ 
mitted to St. Elizabeths Hospital in violation of the military 
law as it applied to him. In fact it may be said that it is 
implicit in his petition that, the military law was complied 
with. It is that law of which he complains. In his petition 
he claims that his commitment was illegal because “he has 
at no time been found to be of unsound mind by any medical 
board or by the Commission of Mental Health in and for the 
District of Columbia.” This allegation is in effect admitted 
by the statement in the return and answer that “Respondent; 
admits that the petitioner has not been judged of unsound 
mind in the District of Columbia, having been admitted to 
St. Elizabeths Hospital upon an order of the Secretary of the 
Navy.” 

While the record is not as clear as might be desired as to 
the procedure whereby the appellee’s mental condition was 
determined to be of a nature to require his hospitalization, 
it is plain enough to show (1) that he was committed in ac¬ 
cordance with the military law as it applied to him, and (2) 
that it was not a hearing of the kind to which a civilian in the 
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District of Columbia is entitled under 21-306 et. seq. D. C. 
Code 1940. In this connection it is necessary to distinguish 
the ruling of this Court in Barry v. Hall in rejecting the argu¬ 
ment of the appellant based upon a Public Health Service 
regulation that the presumption of regularity justified the 
conclusion that a constitutional hearing had been given to 
Barry before his commitment. Such a presumption in that 
case would have done violence to the pleadings and admitted 
facts. The very issue of the case in the court below, as well 
as on appeal, was on the denial of a hearing. In this case, 
however, the pleadings, while not positive on the point, plainly 
indicate that appellee did not get the constitutional rights 
accorded a civilian but did get whatever rights a member of 
the Navy was by law entitled to. In so far as this conclusion 
rests upon any presumption of regularity, it would seem to be 
justified. Although this Court in Barry v. Hall, (68 App. 
D. C. at 356) quoted authority in support of the proposition 
that such presumption does not extend to personal rights, it 
is submitted that a person claiming unlawful detention is not 
for that reason to be presumed to have been deprived of rights 
which he does not specifically complain about. In Johnson v. 
Zerbst, which involved the detention of a man as a prisoner in 
a penitentiary, the Supreme Court acknowledged the pre¬ 
sumption of regularity as to a judgment of a Court. 304 U. S. 
at 468. 

(At this point it is desirable to clarify the appellant’s posi¬ 
tion. The pleadings below referred to the appellee as having 
been committed “in accordance with Section 4843 of the Re¬ 
vised Statutes.” Appellant does not here claim that that 
statute was a lunacy commitment statute in the sense that it 
does dispense or could dispense with any constitutional pro¬ 
cedures. The significance of that statute as appellant sees it 
is referred to later in this brief. Post. pp. 10-11). 

' To a Navy man the military law is due process 

We now come to the main point of appellant’s claim. It is 
this: That a member of the United States Navy may be dealt 
with by his superiors in a way which in the case of a civilian 
would amount to a denial of the constitutional protection 
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against the taking of property and liberty without due process 
of law. Before any authorities or cases are considered, it 
must be apparent that in the nature of things this is necessarily 
so. In extreme necessity such as in battle on the field or on 
board ship a member of the armed forces may be shot without 
hearing or other formality; and while the authority may never 
exceed the necessity, this limiting of personal rights flows to 
a lesser extent throughout all dealings with members of the 
military forces. 

In the case of Reaves v. Ainsworth, 219 U. S. 296, 55 L. Ed. 
225, Lieutenant Reaves attempted by petition in the Supreme 
Court of the District of Columbia to annul an order of the 
President discharging him from the United States Army. This 
order was based upon the finding of a military board of exam¬ 
ination. In the Supreme Court of the District of Columbia, 
in this Court (28 App. D. C. 157) and in the Supreme Court 
of the United States, his efforts failed, the Courts holding that 
the decision of a military tribunal acting within the scope of 
its lawful powers cannot be reviewed or set aside by the courts. 
“To those in the military or naval service of the United States 
the military law is due process,” 219 U. S. at 304. 

This rule was followed in French v. Weeks, 259 U. S. 326, 
and Creary v. Weeks, 259 U. S. 336 (1922). It is interesting 
to observe the application of the rule in the Creary case. 
The procedure is outlined in the French opinion. Legislation 
looking to the demobilization of our armed forces after World 
War No. 1 provided for examination by a Board of Inquiry 
to determine whether a particular officer should be discharged 
from the service or retained. Other procedures were provided 
for also. Only in the one procedure, that is, the hearing before 
the Board of Inquiry, was the officer entitled to be present 
and heard (see 259 U. S. at 330). Colonel Creary was given 
a hearing before the Board of Inquiry. This board determined 
that he should not be retained in the Army. The Board of 
Final Classification, another one of the boards created by the 
legislation, continued the colonel in that classification without 
giving him a hearing. Then his case went to a board known as 
the “Honest and Faithful Board.” Without notice and with¬ 
out hearing that board disposed of an issue not raised at any 
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of the previous proceedings and determined adversely.to 
Colonel Creary that he should be discharged from the Army for 
“causes due to his neglect, misconduct, and avoidable habits,” 
and under the terms of the statute he was discharged. It will 
thus be seen that Colonel Creary suffered a deprivation of 
property and incidentally an injury to his good name at a pro¬ 
ceeding to which he was not entitled to be present or heard. 
Yet his complaint to the courts brought the same response that 
to a military man the military law is due process. 

The case is applicable here. It makes no difference that 
here the right in question is the right to liberty rather than 
the right to property. Both are absolutely protected by our 
Constitution, and there is no occasion to appraise their relative 
sanctity except in cases where they cannot exist together and 
in circumstances where the granting of one by so much denies 
the other. 

In Ex parte Milligan, 4 Wall 2 (1866) the right of the 
petitioner to be released on habeas corpus was predicated upon 
his status as a civilian resident of a peaceful state. Of those 
in the military service the Court in its opinion said: 

The discipline necessary to the efficiency of the army 
and navy, required other and swifter modes of trial 
than are furnished by the common law courts; and, 
in pursuance of the power conferred by the Constitu¬ 
tion, Congress has declared the kinds of trial, and the 
manner in which they shall be conducted, for offences 
committed while the party is in the military or naval 
service. Every one connected with these branches of 
the public service is amenable to the jurisdiction which 
Congress has created for their government, and, while 
thus serving, surrenders his right to be tried by the 
civil courts. 

The distinction between the rights of a civilian and of a mili¬ 
tary person has long been recognized. It was recognized by 
Congress in the very legislation that provided for the commit¬ 
ment of members of the military to St. Elizabeths Hospital. 
Congress by act approved March 3, 1855 (10 St. L. 682) pro¬ 
vided for the institution now known as St. Elizabeths Hospital. 
The law, consisting of eight sections, was entitled “An Act to 
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organize an institution for the insane of the Army and Navy, 
and of the District of Columbia, in the said district.” It pro¬ 
vided “That the title of the institution shall be the Govern¬ 
ment Hospital for the Insane, and its objects shall be the most 
humane care and enlightened curative treatment of the insane 
of the army and navy of the United States, and of the District 
of Columbia.” Section 2 provided for the staff. Section 3 
defined the duties of the superintendent. Section 4 read as 
follows: “That the order of the Secretary of War, and that of 
the Secretary of the Navy, shall authorize the superintendent 
to receive insane persons belonging to the army and navy, 
respectively, and keep them in custody till they are cured, or 
removed by the same authority which ordered their reception.” 

It is interesting in view of these provisions to observe the 
wording of Section 5. It was as follows: “That all indigent 
insane persons residing in the District of Columbia at the 
time they became insane, shall be entitled to the benefits of 
the institution, and shall be admitted on the authority of the 
Secretary of the Interior, which he may grant after due process 
of law showing the person to he insane and unable to support 
himself (or herself) and family (or themselves, if they have 
no family), under the visitation of insanity.” [Italics sup¬ 
plied.] Section 6 permitted the reception of private patients 
and Sections 7 and 8 provided for the appropriations and ef¬ 
fective date of the act. 

This statute was subsequently reenacted and codified as Sec¬ 
tions 4838-4858 of the Revised Statutes of the United States. 
In the revision not only does the distinction disappear between 
the commitment of members of the military and civilians, but 
a procedure is provided for the commitment of civilians which 
would probably be declared improper in the light of Barry v. 
Hall, supra. 

While, as stated earlier in this brief, appellant does not con¬ 
tend that this statute even as originally enacted either at¬ 
tempted to or constitutionally could dispense with a hearing 
if a member of the military were entitled to a hearing, it does 
show that the Congress of 1855 recognized the requirements 
of due process as applied to the commitment of civilians to 
institutions for the insane, and at the same time recognized the 
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rule of Reaves v. Ainsworth, supra, that “to those in the mili¬ 
tary or naval service of the United States the military law is 
due process:” 219 U. S. at 304. The rule was recognized re¬ 
cently by our Municipal Court of Appeals for the District of 
Columbia in an opinion adopted and affirmed by this Court. 
Gaston v. United States, 34 A. (2d) 353, 355-6 (1943); No. 
8624 Ct. App. D. C., decided April 10,1944,143 F. (2d) 10,11. 

The considerations supporting the rule have been stated 
briefly by our Supreme Court. In the case of Creary v. Weeks, 
supra (259 U. S. at 343), the Court stated: 

The power given to Congress by the Constitution to 
raise and equip armies and to make regulations for the 
government of the land and naval forces of the country 
(Art. I, § 8) is as plenary and specific as that given for 
the organization and conduct of civil affairs; military 
tribunals are as necessary to secure subordination and 
discipline in the Army as courts are to maintain law 
and order in civil life; and the experience of our Govern¬ 
ment for now more than a century and a quarter, and 
of the English Government for a century more, proves 
that a much more expeditious procedure is necessary 

in military than is thought tolerable in civil affairs 

* * * 

In the case of Reaves v. Ainsworth, supra, the Court stated 
(219 U. S. at 306): * 

If it be disputable whether these provisions guaran¬ 
tee to an officer “the safeguards of a trial in court,” it is 
certain that the decision is not final with the board, but 
must be reported with the proceedings to the President, 
and may be approved or disapproved by him. This 
is the only relief from the errors or the injustice that 
may be done by the board which is provided. The 
courts have no power to review. The courts are not 
the only instrumentalities of government. They cannot 
command or regulate the Army. To be promoted or 
to be retired may be the right of an officer, the value 
to him of his commission, but greater even than that 
is the welfare of the country, and, it may be, even its 
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•' safety; through' the efficiency of the Army. And this 
*!■. was the motive of the act of October 1,1890, and nat¬ 
urally its accomplishment was intrusted to the Presi¬ 
dent. ! He executed the trust by constituting examining 
boards, defining their duty, and reserving to himself 
the Ultimate review of their proceedings and decision. 
This is the> protection which the act of Congress gives to 
the rights conferred by it. If it had been the intention 
• of Congress to give to an officer the right to raise issues 
and controversies with the board upon the elements, 
physical and mental, of his qualifications for promotion, 
and carry them over the head of the President to the 
courts, and to be there litigated, it may be, through a 
course of years, upon the assertion of error or injustice 
in the board’s rulings or decisions, such intention would 
have been explicitly declared. The embarassment of 
such a right to the service, indeed, the detriment of it, 
may be imagined. 

There seems to be no logical difference between confinement 
in St. Elizabeths Hospital and confinement in some other in¬ 
stitution in the District of Columbia for the insane; nor be¬ 
tween confinement for a mental disease and confinement for a 
physical ailment. If this proposition be valid, then one pos¬ 
sible consequence of the ruling of the court below in the instant 
case would be that the courts of this district would have power 
and jurisdiction to release a man from the United States Naval 
Hospital where he was being treated for a physical ailment. 

To require a judicial hearing and adjudication in court be¬ 
fore committing a member of the military forces to St. Eliza¬ 
beths Hospital would also interfere with the plans of the 
military medical authorities for the relief and cure of persons af¬ 
flicted with curable mental diseases. No one has ever claimed 

• t • . f 

that a judicial inquiry was medically beneficial to the subject; 
rather it has been considered a necessity to be suffered in the 
cause of due process. 

It is desirable that the naval authorities have free hand in 
their efforts to restore ill members to active service. The Navy 
wants men sound in 1 body and mind. Its closest interest is to 
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restore persons afflicted to health as soon as possible. When a 
member of the Navy is transferred to the hospital, it is certain 
that he is sent there because he is believed to be in need of care 
and treatment. In such cases there is no ground for the sus¬ 
picion that may attach sometimes to the commitment of a civil¬ 
ian that persons through malice, greed, or other selfish motives 
desire the commitment of one who is in fact not in need of 
treatment. 

If a judicial inquiry is insisted upon in cases of members 
of the Navy, those members who are temporarily afflicted, 
aware of their condition and desirous of treatment and cure 
and therefore willing to be transferred to St. Elizabeths Hos¬ 
pital will be compelled nevertheless to submit to an inquiry by 
the Commission on Mental Health, which they otherwise 
would not only be willing but happy to dispense with. 

In the first ten months of the year 1944,3,736 mental patients 
were received at the National Naval Medical Center in 
Bethesda, Maryland. Of these, 1,555 were invalided from 
service and entered civilian life and 599 were returned to duty. 
Of that total of 3,736,1,245 were transferred to St. Elizabeths 
Hospital. These figures show that in the case of mental 
patients in the naval service nearly one-sixth are sufficiently 
restored to return to active duty. 

If the law is as contended here by the appellant, and a mem¬ 
ber of the military forces may be sent without judicial inquiry 
to St. Elizabeths Hospital, the question may be asked, What 
relief has a sane person who has been mistakenly sent there? 
If there were no legal remedy at all that would be no reason 
for a change in the rule. Mistakes can occur in any proceedings 
whether civil or military. “Constitutional law, like other 
mortal contrivances, has to take some chances.” Mr. Justice 
Holmes in Blinn v. Nelson, 222 U. S. 1,7. 

However, it so happens that the applicable statute (24 
TJ. S. C. 191) authorizes the Superintendent of St. Elizabeths 
Hospital upon order of the Secretary of the Navy to “receive 
and keep in custody until they are cured * # * insane 
persons belonging to the * * * Navy * * *. “Al¬ 
though the power of the Superintendent in this case rested on 
the power of the Secretary of the Navy, it must be remem- 
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bered that the respondent below was the Superintendent of 
St. Elizabeths Hospital and it was his authority to detain 
appellee which was in issue. Inasmuch as the statute consti¬ 
tutes the complete authority of the Superintendent to receive 
and keep such patients, it may well be that his authority does 
not extend to keeping persons who are not insane, nor to keep¬ 
ing persons after they have been cured. If this be so, then 
habeas corpus will always be available to a member of the 
military or naval forces confined in St. Elizabeths Hospital to 
obtain his release if he can show that he has been cured or 
that he never was insane. Wagner v. White, 38 App. D. C. 554, 
559 (1912). Let it be repeated that it is not contended here 
that such hearing, if it is available, may in anywise supply the 
omission of a hearing to which a given patient was by law 
entitled before being sent to St. Elizabeths Hospital. In this 
case the appellee was properly admitted to the hospital because 
he was ordered there by the Secretary of the Navy, and he 
probably may always test the legality of his detention on the 
single issue of his mental condition as of the time he is seeking 
his release. 

CONCLUSION 

It is respectfully submitted that the order of the lower court 
constituted an improper usurpation of the jurisdiction of the 
naval authorities, and the judgment of the court below should 
be reversed. 

Edward M. Curran, 

United States Attorney, 

T. Peter Ansberry, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellant. 
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1 In the District Court of the United States for the Dis¬ 
trict of Columbia 

Habeas Corpus No. 2574 
In re Habeas Corpus Charles E. Treibly 

Filed Jan. 17, 1944. Charles E. Stewart, Clerk. 

Petition for writ of habeas corpus 

The petition of Charles E. Treibly respectfully represents to 
this Honorable Court as follows: 

1. Your petitioner was confined to St. Elizabeths Hospital 
by order of the Secretary of the Navy under Section 4843 of the 
Revised Statutes of the United States. 

2. He has at no time been found to be of unsound mind by 
any medical board or by the Commission of Mental Health 
in and for the District of Columbia. 

3. That he last filed a petition for Writ of Habeas Corpus 
on the sic day of sic. 

4. He avers that he is of sound mind and is confined and 
held at St. Elizabeths Hospital against his will and without 
any legal justification or excuse. 

Wherefore, the premises considered your petitioner prays: 

1. That a Writ of Habeas Corpus issue out of this Honorable 
Court directed to the Superintendent of St. Elizabeths Hos¬ 
pital, requiring him to produce the body of your petitioner 
forthwith before this Honorable Court. 

2. That a hearing be had to determine the legality of your 
petitioner’s detention and upon final hearing your petitioner 
may be released from custody. 

(S) Charles E. Treibly. 

(S) H. Eugene Bryan, 

Attorney for Petitioner , 

7S0 15th Street NW. 

Let this writ issue, returnable on the 26th day of January 
1944, at 11:30 o’clock, A. M. 

(S) T. Alan Goldsborough, Justice. 

(19) 
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2 United States District Court 

H. C. 2574 

The President of the United States of America 

To Dr. Winfred Overholser, Superintendent , 

* St. Elizabeth’s Hospital, Greeting: 

You are hereby commanded, that the body of Charles E. 
Treibly, by you restrained of his liberty, as it is said, detained 
by whatsoever names the said Charles E. Treibly, may be 
detained, together with the day and cause of being taken and 
detained, you have before the Honorable T. Alan Goldsborough, 
Judge of the United States District Court in and for the District 
of Columbia at the court room of said Court, in the City of 
Washington, D. C. at 11:30 o’clock a. m., on the 26th day of 
January 1944, then and there to do, submit to and receive what¬ 
soever the said Judge shall then and there consider in that 
behalf; and have you then and there this writ. 

Witness the Honorable Edward C. Eicher, Chief Justice, 
United States District Judge at Washington, D. C., this 18th 
day of January A. D. 19 sic, 

Charles E. Stewart, 

Clerk. 

By (S) H. B. Dertzbaugh, 

Deputy Clerk. 

3 United States Marshal’s Return 
District of Columbia, ss: 

Received the within writ the 19th day of Jan. 1944, and ex¬ 
ecuted same by serving Dr. Winfred Overholser, Supt St 
Elizabeth’s Hospital, by serving Mrs. L. M. Drennan, Secty. 
personally Jan. 19, 1944. 

By (S) C. E. Stanford, Deputy. Marshal. 
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4 Ill <he District Court of the United States 

for the District of Columbia 

Habeas Corpus No. 2574 

Ik be Charles E. Treibly 

Filed Jan. 2$, 1944. Charles E. Stewart, Clerk. 

Order 

Upon motion of the respondent herein, consented to by 
counsel for the petitioner, and for good cause shown, it is by 
the Court this 25th day of January 1944, 

Ordered, That the hearing of this cause be continued to 
11:30 a. m., Monday, February 14, 1944. 

(S) T. Alan Goldsborough, Justice. 

5 In the District Court of the United States 

for the District of Columbia 

Habeas Corpus No. 2574 
In re Charles R. Treibly, petitioner 

Filed Jan. 31, 1944. Charles E. Stewart, Clerk. 

Return and Answer to Petition of Habeas Corpus 

The return and answer in behalf of Doctor Winfred Over- 
holser, Superintendent of Saint Elizabeths Hospital, respect¬ 
fully represents to the court: 

I. The respondent admits that the petitioner was admitted 
to Saint Elizabeths Hospital upon an order of the Secretary 
of the NaVy in accordance with the provisions of Section 4843 
of the Revised Statute of the United States. 

II. The respondent admits that the petitioner has not been 
• adjudged of unsound mind in the District of Columbia, having 

been admitted to Saint Elizabeths Hospital upon an order 
of the Secretary of the Navy. The petitioner is a retired Naval 
officer. The respondent wishes to add at this point that prior 
to his admission to this hospital the petitioner was hospital- 
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ized in the Manhattan State Hospital in New York State and 
an abstract of the records from that hospital states that the 
patient was committed to Bellevue Hospital in New York 
City. 

III. Paragraph three of the copy of the petition received by 
the respondent includes no definite allegation (no date given) 
and therefore no answer can be made to this paragraph. 

IV. The respondent denies that the petitioner is of sound 
mind and states that he is mentally ill and of unsound mind 
suffering from Psychosis with Syphilitic Meningo-Encephalitis 

(General Paresis), and firmly believes that the peti- 
6 tioner is badly in need of further hospital care. The 

respondent denies that the petitioner is detained with¬ 
out any legal justification or excuse and states that the peti¬ 
tioner was admitted to this hospital in accordance with the 
provisions of U. S. Revised Statute 4843 and is still mentally 
ill at the present time. Copy of order for admission attached 
hereto marked “Exhibit A.” 

For further answer to the petition, the respondent states 
that the petitioner had a previous admission to Saint Eliza¬ 
beths Hospital on October 31,1923, and that the authority for 
his admission at that time was also an order from the Secretary 
of the Navy in accordance with the provisions of U. S. Revised 
Statute 4843. The petitioner obtained a writ of habeas corpus 
and was released from Saint Elizabeths Hospital on July 7, 
1926, by order of the Supreme Court of the District of Colum¬ 
bia. An appeal was taken from this finding in the Court of 
Appeals in the District of Columbia, the number of the case 
being 4548, and a decision was made by Mr. Chief Justice 
Martin, Mr. Justice Robb, and Mr. Justice Van Orsdel on May 
2, 1927, reversing the decision of the Supreme Court of the 
District of Columbia and ruling that the petitioner had been 
legally detained in Saint Elizabeths Hospital. At the present 
time the petitioner exhibits symptoms of mental illness among 
which are intellectual impairment, defective judgment, a total 
lack of insight into the seriousness of his disability and, in addi¬ 
tion, the physical symptoms of his illness, disturbance of gait, 
and a defect in speech. 
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Wherefore, the premises considered, the respondent prays 
that the writ herein be discharged, the petition dismissed and 
the petitioner remanded to the custody of the respondent. 

(S) Winfred Overholser, 

Winfred Overholser, M. D., 
Superintendent, St. Elizabeths Hospital. 
District of Columbia, ss: 

I, Doctor Winifred Overholser, solemnly swear that I 

7 am Superintendent of Saint Elizabeths Hospital and 
have read the foregoing return and answer by me sub¬ 
scribed and know the contents thereof; and verilly believe the 
same to be true. 

(S) Winfred Overholser, 

Winfred Overholser, M. D., 
Superintendent, St. Elizabeths Hospital. 

Sworn to before me this 27th day of January A. D., 1944. 

[seal] (S) Roscoe S. Aull, Notary Public. 

8 Filed Jan. 31, 1944. Charles E. Stewart, Clerk. 
P-3-105-03-95. June 10, 1927. 

Department of the Navy 

BUREAU OF MEDICINE AND SURGERY 

Washington, D. C. 

From: Surgeon General (By direction of the Secretary). 

To: Superintendent, Saint Elizabeths Hospital, Washington 
20, D. C. 

Subject: Insane patient 

Please receive into the Saint Elizabeths Hospital, under your 
charge, Charles Ellsworth Treibly, Lt. C., U. S. Navy Retired, 
inmate of U. S. Naval Hospital, Washington, D. C. 

The Commandant of the Navy Yard, Washington, D. C., 
will have him delivered to you with this order. 

(Signed) Edward R. Stitt. 

Certified a true copy: 

[seal] (S) P. M. Lehman, Chief Clerk. 
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9 Filed Feb. 15, 1944. Charles E. Stewart, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2574 
In re Charles R. Treibly, petitioner 
Findings of fact 

Upon hearing the 14th day of February 1944, the Court 
found: 

That the commitment of Charles R. Treibly to Saint Eliza¬ 
beths Hospital upon order of the Secretary of the Navy was 
unlawful and violative of due process of law in that Mr. 
Treibly was committed without a hearing upon his mental 
condition. 

(S) T. Alan Goldsborough, Justice . 

Dated February 15, 1944. 

Seen: 

(S) H. Eugene Bryan, 

Attorney for Petitioner . 

(S) T. Peter Ansberry, 
Assistant United States Attorney . 

10 Filed Feb. 14, 1944. Charles E. Stewart, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2574 
In re Charles R. Treibly, petitioner 
Order 

Upon consideration of the writ of habeas corpus and upon 
hearing of the same, it is by the Court this 14th day of Feb¬ 
ruary 1944, 

Adjudged, ordered, and decreed, That Charles R. Treibly 
be and he hereby is discharged from the custody of the Super¬ 
intendent of Saint Elizabeths Hospital. 

(S) T. Alan Goldsborough, Justice . 
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11 In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2574 
In re Charles E. Treibly, defendant 
Notice of Appeal 

Notice is hereby given this 4th day of May 1944, that Dr. 
Winfred Overholser, Superintendent of St. Elizabeths Hos¬ 
pital, respondent in the above-entitled cause hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 14th 
day of February 1944 in favor of Charles E. Treibly, petitioner 
against said respondent, Dr. Winfred Overholser. 

Edward M. Curran, 

United States Attorney. 

Copy mailed this 4th day of May 1944, to H. Eugene Bryan, 
attorney for petitioner, at his address 730 15th St. NW., Wash¬ 
ington, D. C. 

Charles B. Murray, 
Assistant United States Attorney . 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


October Term, 1944. 


No. 8850 


DR. WINFRED OVERHOLSER, Superintendent, 
St. Elizabeths Hospital, 

Appellant 

v. 

CHARLES E. TREIBLY, 

Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE. 


Statement of the Case. 

The statement of the case as set forth in the Brief 
for Appellant is correct. 

Statement of Point. 

Whether a member of the United States Navy is by 
virtue of the Constitution of the United States entitled 
to a hearing on his mental condition before being received 
and confined at an institution for the insane. 
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Summary of Argument. 

This appeal is controlled by the case of Barry v. Hall, 
68 App. D. C. 350 and not by White v. Treibly, 57 App. 
D. C. 238. The Supreme Court in stating that “To a Navy 
man the Military law is due process'’ could not have meant 
that any Navy law or regulation would by itself apply and 
take from an individual in its service all those rights and 
safeguards guaranteed by the Constitution of the United 
States. Rather the statement meant that a Navy man 
is subject to Navy regulations and laws as distinguished 
from civil laws and jurisdiction. No successful showing 
can be made that a hearing to determine mental condi¬ 
tion can be harmful to an individual medically. The Con¬ 
stitution does require in the case of a member of the Navy 
as in the case of any other citizen, that he be given a hear¬ 
ing before 'being determined insane and committed to an 
insane asylum. Whether the civil authorities could inter¬ 
fere with hospitalization of Navy men in the U. S. Naval 
Hospital or with Navy personnel hospitalized for physical 
ailments is a matter not now before the Court. 

The Statute does circumscribe the authority of the Su¬ 
perintendent of St. Elizabeth’s Hospital the respondent in 
this case, to receive and confine members of the Navy. 
He should not hold any but an insane patient and him 
only until he is cured. As a practical matter however 
many patients are discharged as sane by the Courts even 
though the superintendent of St. Elizabeth’s Hospital 
states that the individual so discharged is still insane. 

Argument. 

Under the constitution Congress has the power to make 
Rules for the Government and Regulation of the land and 
naval forces; * * # (Art. 1, Sec. 8, C I, 14) and the rights 
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of a person in those forces are in some respects different 
from those of a private citizen; however, under the Fifth 
Amendment, “No person shall be deprived of life, liberty, 
or property, without due process of law,” and in Burton 
v. Platter, 53 Fed. 901, 904, the Court stated regarding due 
process that: 

“In judicial proceedings due process must be a 
course of legal proceedings according to those rules 
and forms which have been established for the protec¬ 
tion of private rights. It must be one that is appro¬ 
priate to the case and just to the parties affected. It 
must be pursued in the ordinary manner prescribed 
by the law. It must give to the parties to be affected 
an opportunity to be heard respecting the justice of 
the judgment sought. It must be one which hears 
before it condemns, proceeds upon inquiry and renders 
judgment only after trial.” 

Regarding what constitutes due process for a member 
of our army or navy the Supreme Court in Reeves v. Ains¬ 
worth, 219 U. S. 296, 55 L. ed. 225, 228, (affirming 28 App. 
D. C. 157) said: 

“What is due process of law must be determined by 
circumstances. To those in the military or naval 
service of the United States the military law is due 
process. The decision therefore, of a military tribunal 
acting within the scope of its lawful powers cannot 
be reviewed or set aside by the Courts.” 

It appears obvious from the foregoing that, as no ques¬ 
tion of sanity is involved here, the least the Government 
must do is to show’ that Treibly was being detained as the 
result of the action of a properly qualified military tribunal 
w’here judgment was delivered after a proper hearing. 
From the record we learn only of an order for his transfer, 
captioned “insane patient”. (This appendix). There is 
nothing to show’ a legal detention. 

This Court in deciding whether Treibly was legally held 
at that time of his original commitment stated in the case 
of White v. Treibly, 57 App. D. C. 554 that a retired Naval 
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'Officer is still amenable to the jurisdiction of the Secretary 
of the Navy. 

Treibly was committed under Title 24 Section 191 which 
provides: 

“The Superintendent of St. Elizabeths, upon the 
order of the Secretary of War, Navy and Treasury, 
respectively shall receive, and keep in custody until 
they are cured, or removed by the same authority that 
ordered their reception, insane persons of the follow¬ 
ing description * * * r \ 

The findings in the Barry case (Barry v. Hall, 68 App. 
D. €. 352) constitute a virtual rejection of the result in 
the Treibly case. 

In the Barry case, Barry was committed under Title 24, 
Sec. 193, which provides: 

“Insane patients of the Public Health Service shall 
be admitted into St. Elizabeths Hospital upon the Or¬ 
der of the Secretary of the Treasury, and shall be 
cared for therein until cured or until removed by the 
same authority # * V’ 

The similarity of the two statutes is too apparent for 
argument. This Court in the Barry case said (354, 355): 

“The appellant in the instant case is held under a 
statute which makes no provision for a hearing and 
opportunity for defense, and so far as this record 
shows he had no hearing or opportunity for defense in 
respect to his transfer to St. Elizabeths as an insane 
person. The statute, indeed, is by its plain terms not 
even intended as a lunacy commitment statute. It 
assumes insanity already determined and merely au¬ 
thorizes * * * transfer * * *. Moreover to construe the 
statute in question—even if it were susceptible of such 
a meaning—as a lunacy statute, so that on order of 
the Secretary of the Treasury thereunder transferring 
a Public Health Service patient to St. Elizabeths 
would operate as an adjudication of bisanity and a 
warrant of confinement, would make the statute void 
for unconstitutionality in denying due process.”' 
(Italics supplied.) 

The contention of the Appellant may be summarized 
thus: that because a person is in the military service of 
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the U. S., he surrenders every vestige of those rights 
guaranteed to him under the Constitution of the United 
States. The fateful result of such a proposition is ap¬ 
parent in the instant case: A man committed to an insane 
asylum without a hearing of any kind regarding his mental 
status—no showing that he voluntarily agreed to his com¬ 
mitment and confinement in St. Elizabeths Hospital—sent 
there on direction of the then Secretary of the Navy. He 
was never given notice that such steps were contemplated. 
He was given no opportunity to be heard in opposition 
thereto. The transfer and detention at St. Elizabeths was 
not supported by legal adjudication of insanity. 

Appellee concedes that an individual entering the armed 
services surrenders certain rights previously available to 
him as a civilian. He concedes that “to a Navy man the 
military law is due process,” but he challenges the military 
law when such a law contravenes and takes from an indi¬ 
vidual “Those inalienable rights”, guaranteed him by the 
Constitution without a hearing before a military tribunal 
acting within the scope of its lawful powers. 

The appellant relies on the case of Reeves v. Ainsworth, 
219 U. S. 296 in stating “that to a Navy man the military 
law is due process.” Upon the interpretation they put 
upon the law of that case one in the armed services loses 
all those rights of life, liberty and property as guaranteed 
him by the Constitution of the United States. Appellee con¬ 
tends that the correct interpretation of that case is that 
one in the armed services is controlled by military law as 
distinguished from civil law but further contends that the 
military law must be so administered as to constitute due 
process of law and protect the individual in those rights 
guaranteed him by the Constitution of the United States. 

It is submitted that there is no logical difference between 
the statute under which Barry was committed and the 
one under which Triebly was committed. 
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Appellant also contends that a hearing to determine 
mental condition of a Navy man might be harmful to him 
medically. No facts are given in support of such a state¬ 
ment and the accepted practice in regard to those indivi¬ 
duals adjudicated insane by the civil courts is to give to 
each of those charged, a full hearing. 

The appellant on page 13 of its brief states “There 
seems to be no logical difference between confinement in 
St. Elizabeth’s Hospital and confine in some other institu¬ 
tion in the District of Columbia for the insane”—that is 
granted, and continuing “nor between confinement for a 
physical ailment”. The difference between the confine¬ 
ments in the latter two classes of patients are so manifold 
as to require no discussion. 

The good intentions of those officials in charge of patients 
needing hospitalization as set forth in appellant’s brief 
pages 13 and 14 are applauded and not denied. However, 
the discourse would seem to have no bearing on the legal¬ 
ity of the committment of Lt. Commander Charles E. Trei- 
bly to St. Elizabeths Hospital as an insane patient. 

Conclusion. 

It is respectfully submitted that the judgment of the 
Lower Court should be affirmed. 

H. EUGENE BRYAN, 

730 15th Street N. W., 
Washington, D. C., 

Attorney for Appellee. 
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APPENDIX. 

Case No. 8850. 

From: Surgeon General (By direction of the Secretary) 
To: Superintendent, Saint Elizabeths Hospital, 

Washington 20, D. C. 

Subject: Insane patient 

Please receive into the Saint Elizabeths Hospital, under 
your charge, Charles Ellsworth Treibly, Lt. C., U. S. Navy 
Retired, inmate of U. S. Naval Hospital, Washington, D. C. 

The Commandant of the Navy Yard, Washington, D. C., 
will have him delivered to you with this order. 

(Signed) EDWARD R. STITT 


Certified a true copy: 

(Seal) 

(S) P. M. LEHMAN, Chief Clerk 



